STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOUSE STATION
AUGUSTA, MAINE

043330135
MEMORANDUM
To: Commission
From: Jonathan Wayne, Executive Director
Date: May 29, 2019
Subject: Update — Financial Reporting by Janet T. Mills Inaugural Committee

This memo is to provide you with an update on the financial reporting and fundraising
conducted by the transition and inaugural committees of Governor Janet T. Mills.
Additional relevant information is available in the attached May 17, 2019 letter from the

attorney for the committees, Michael E. Carey.

As part of a 2015 citizen initiative, Maine voters approved a new statute that was intended
to provide greater transparency to the financial activities of an incoming gubernatorial
administration. Gov. Mill’s transition and inaugural committees have fully met the
requirements of the 2015 law, except that her inaugural committee has needed to continue
fundraising to pay a debt to the Augusta Civic Center that was larger than expected. This
memo describes the new transparency law, the registrations and financial statements filed
by the committees, and our statutory suggestions to make the law more flexible for future
governors-elect — if you believe it would be appropriate for the Commission to make such

a proposal to the Legislature.

Key elements of new transition/inaugural committee law
Under the new transparency law for transition/inaugural committees (1 M.R.S. § 1051,
attached):

e A transition/inaugural committee must appoint a treasurer, and file a registration

with the Commission that identifies key personnel in the committee.

(§ 1051(3)(A))
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¢ Each transition/inaugural committee is required to file two financial disclosure
statements (similar to campaign finance reports), which are due on the January 1%

and February 15" after the general election.! (§ 1051(3)(E))

e All funds received by the transition/inaugural committee must be deposited into a
separate bank account. (§ 1051(2)) The committee may accept donations until

January 31% after the general election. (§ 1051(4))

e There is no limitation on the amount that an individual or organization may donate
to a transition/inaugural committee. The new statute does not restrict the sources of
donations to a transition/inaugural committee, except that when the Legislature is
in session, the committee may not accept a donation from a lobbyist or an
organization that has hired a lobbyist.? (§ 1051(5)) This is the same session ban
that applies to campaign contributions from lobbyists and their clients to

Legislators, constitutional officers, the Governor, and members of their staffs.

Gov. Mills’s transition and inaugural committees

Soon after the November 8, 2018 general election, the Commission staff was contacted by
Michael E. Carey, Esq., on behalf of the team of people assisting Governor-Elect Mills in
planning her transition and inauguration. Earlier in the year, Mr. Carey was in regular

contact with our office on behalf of Janet Mill’s political campaign.

Mr. Carey had questions about a number of registration and reporting requirements in 1
M.R.S. § 1051. These questions were mostly handled by Candidate Registrar Emma
Burke, in consultation with Assistant Director Paul Lavin and me. For your information,
the Commission staff’s responses were summarized in a December 14, 2018 letter from me

to Mr. Carey (attached).

! Because January 1,2019 was a state holiday, the Commission authorized the committees to file their first
report on January 2, 2019, pursuant to 1 M.R.S. § 71(13).

2 The First Regular Session of the 129" Legislature began on December 5, 2018. An individual is required to
register as a lobbyist once they have lobbied for a paying client for more than eight hours in a calendar
month. Thus, a lobbyist can register for a client in December, January, February or even later in the session.



Governor-Elect Mills chose to establish two committees: one for her transition to office
and one related to the inauguration and inaugural celebration. One rationale for forming
two committees was to segregate donations from lobbyists and the interest groups that hire
them from the effort to form a new administration. The organization of these two

committees is discussed on page 2 of Mr. Carey’s May 17 letter.

The transition and inaugural committees registered with the Commission on December 6,
2018. They filed financial disclosure statements on January 2 and February 15, 2019, and
later amended some of them. All of the registrations and statements are available for the
public to access at the Commission’s website:

https://www.maine.gov/ethics/MillsTransition.html. To provide you with a sense of the

scale of the financial activity, this chart summarizes the cash receipts of the committees:

Cash received by Cash received by
Inaugural Committee | Transition Committee
Report due 1/2/2019 $267,640 $25,769
Report due 2/15/2019 $117,475 $16,561
Report filed 5/1/2019 $2,545 n/a
Total $387,660 $42,330

Debt to Augusta Civic Center

At some point in late January 2019, Mr. Carey informed Candidate Registrar Emma Burke
that the Augusta Civic Center had presented the inaugural committee with an invoice that
was significantly higher than the amount originally quoted. When we met with him on
February 7, 2019, Mr. Carey said that the committee was considering options for how to

retire this debt, in light of the January 31% fundraising limitation in 1 M.R.S. § 1051(4).

As documented in a February 13 letter (attached), I advised Mr. Carey:
e The decision how to proceed was ultimately a choice for the inaugural committee,
not the Commission.
e 1 M.R.S. § 1051 allows a transition/inaugural committee to accept contributions

until January 31% and no later.



e The statute does not authorize the Commission or its staff to grant a waiver or
exception of the January 31 limitation.

e Nevertheless, since the inaugural committee cannot ignore its contractual
obligation to the Augusta Civic Center, the Commission staff believed that the most
practical course of action was to continue raising funds beyond the January 31*
limitation. We clarified that this guidance was on behalf of the Commission staff
and would not be binding on the Commission, which could have a different
viewpoint.

We requested that the inaugural committee file a May 1, 2019 disclosure statement, which

the committee has done.

In his May 17, 2019 letter, Mr. Carey provided an update on this issue. The inaugural
committee has paid $75,000 on the $195,000 invoice from the Augusta Civic Center. In
addition, the committee currently has $53,000 on hand that will be used to further reduce
the remaining debt. According to my calculation, if the inaugural committee uses the cash
on hand for that purpose, the remaining debt on the invoice would be roughly $67,000
(around one-third of the invoice amount). Mr. Carey will attend the June 4, 2019 meeting

to answer any questions that you have.

As a matter of public policy, the Commission staff views 1 M.R.S. § 1051 as a step
forward in transparency in government. Nevertheless, based on our experience regulating
candidate campaigns, we see the January 31 fundraising cut-off and final disclosure
deadline of February 15 as too early and will be impractical in some cases. Even if most
vendors promptly provide invoices in predictable amounts to candidates and political
organizations, we regularly hear of situations in which it has taken weeks for a vendor to
provide a final invoice or sometimes — due to a miscommunication or mistake — the
amount of an invoice varies significantly from what the candidate or political organization

expected.



While transparency and limiting donor influence are valuable public policy goals, the
regulation of political finances should not become so restrictive that a candidate or political
organization cannot engage in the activities necessary to organize a successful campaign or
inauguration. The law should recognize that unforeseen complications can arise and a
candidate or political organization may sometimes need more time to wind up their affairs.
Even a candidate for county or legislative office has the flexibility under the Election Law
to file a semiannual finance report (by the July 15" after the general election) if they need
time to retire a debt. We have prepared a preliminary amendment of 1 M.R.S. § 1051
(attached for your reference) intended to provide an incoming administration with a little
more flexibility in paying for transition/inaugural activities, if you are open to considering

the amendment at a future meeting for possible submission to the Legislature.

The Commission staff does not recommend taking any enforcement action concerning this
matter. Based on our interactions with the inaugural committee (through Mr. Carey), our
perception is that the committee fully intended on complying with all aspects of 1 M.R.S. §
1051 and had an expected budget for the inaugural event but was caught off-guard by
unexpected circumstances. We have seen no evidence that the committee has any intention
to disregard or circumvent the law. In fact, the committee, through Mr. Carey, sought the
advice of the Commission staff and kept the staff apprised of the committee’s

circumstances since these issues first came to light.

We see little deterrent value in taking any enforcement action, because we view 1 M.R.S. §
1051 as a well-intentioned but restrictive statute that applies to exactly one political
committee. When the next inaugural committee is winding up its affairs (in four or eight

years), we are hopeful that the statute might be more flexible.

Thank you for your consideration of this memo.
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has not yet promulgated rules. In order to comply with statute’s provisions, | consulted with the
Ethics Commission staff (“Staff”) on multiple occasions, beginning two days after election day, to
ensure that the Mills Transition and Inaugural Committees had every guidance then available, and
that the Staff understood the Committees’ plans.

Mills Inaugural Committee and Augusta Civic Center Invoice

The Inaugural Committee’ s budget included the amount of $132,000 for the use of Civic
Center for the official inauguration and the inaugural ball, which aligned with the amount of the
initial Civic Center invoice received. The Committee did not receive another preliminary invoice
or other official estimate of the total charge before the final invoice. Yet, the Civic Center line
item totals and item counts changed as the two events took shape. Those changes were not
transmitted back to those responsible for fundraising and compliance or to Mr. Kennedy. The next
Civic Center invoice was the final invoice sent on January 15, 2019 in an amount that was $62,902
higher than the preliminary invoice on which the budget was based. Thisfinal invoice included a
20 percent food and beverage charge, in the amount of $26,421, which was not included on the
initial invoice.

Around January 15", the person primarily responsible for fundraising was experiencing
urgent and immediate personal issues that entirely removed the person’ s attention from Inaugural
Committee tasks. It was only on January 25, 2019 that Mr. Kennedy and | became aware of the
amount of the invoice and the existence of the budget discrepancy. That very day, | met with Staff
to notify them of the issue. The Committee was required by 1 M.R.S. 8 1051(4) to cease
fundraising by January 31%. The other fundraiser worked valiantly in the remaining week, from
Israel on account of a pre-planned trip, but was unable to materially affect the balance in such a
short timeframe.  After January 31%, | again met with Staff to seek guidance regarding how the
Committee could meet its obligation to the Civic Center.

Since then, based on Staff guidance, the Inaugural Committee has continued fundraising.
However, most of its activity to date has been administrative in nature. The Committee and the
campaign have transferred primary responsibility for fundraising and administrative decision-
making to Megan-Gean Gendron. Megan focused first on transferring records and learning the
information systems and ensuring her authority to act on behalf of the entities.

A Governor’s inauguration is a Constitutionally prescribed transfer of power. Maine's
practice has been to vest the incoming Governor, or her supporters, with the responsibility of
funding the ceremony. This year, for the first time, 1 M.R.S. 8 1051 specified how fundraising
shall be done. Less than two days after Governor Mills won the election, the Mills Inaugural
Committee initiated a detailed conversation with Ethics Commission Staff to ensure that it met the
requirements of the statute. Indeed, the Governor-Elect directed her staff and supporters to go
beyond the law’'s requirements to meet the peoples expectations of transparency and good
government; she directed usto separate the funding of the transition to power and the devel opment




































